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BEF'RE rHE EN''R.r\TMENTAL AppEALr r" 
''.i::il:.1

In th: Matter of:

Essroc San Juan Inc.

NPDES Perrnit No. pR000l163

NPDES Appeal 07-20

JOINT MOTION FOR DISPOSITTON OF PER}CIT APPEAI,

I, INTRODUCTION

Region 2 of the United States Environmental protection Agency (,,Region 2,,) and

Essrc c san Juan Inc. ("Essroc") jointly request that the Environmental Appears Board

('EAB') dispose of Essroc's permit Appeal, MDES Appad 07 -20, consisrent with the

Partic s' reoornmendations in section rv below. This Joint Motion is based or.

agree nstrts reached by the Parties as reflected in flre accompanying consent order thar

has br:en duly exeouted by both parties to this Motion.

II. PROCEDTJRAL BACKGROUND

on Noverrber 20,200'., Region 2 issued to Essroc a National polluta:rt Discharge

Elimi:ration System (,MDES") permit No. pR0001163 (ntJre 1007 perrrit,,).

on Docerrber 74,200i, Essroo filed a petition for Review of sevsral conditions in

tha 2007 Permir f'the petition').

Commenciug on Fobruary 7, 200g, ttre Boanl granted the parties' various modons

stayin, g the proceedings until August 15, 200g, which stays have provided the psrties

IJIIITED STATE S ENVIRONMENTAI-
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with'be opporhrnity to reach an agreement rn prilciple, and mernorialize and exeoute an

admir risffative Consent Order resolving the issues raised in Essroo,s petition.

On Septembor 2, 2008, the finalized Consent Order was duly executed by both

Partie s, a copy of which is hereby submitted as evidence of ttre resolution of the issues

berwr en the Parties.

III. NATURE OT'THE SETTLEMEIIT

The Consent Order executed by the Partios provides the following:

1. The soven conditiols contested by Essroo in its Petition will be stayed for
a period of one year iom tle date of execution of the Consent Order;
therefore, with regards to the seven ooitested conditions, Essmr: will
oomply with the conditions of the previousiy effective 2001 Permit dwing
fte effective period of the Consent Order;

2. All other conditions of the 2007 Permit are not stayed and remain fully
enforceable obligationr; and,

3, Esvoc agreos to file a motion with the EAB requesting the withdrarval of
Essroc's permit appenl, which is being oompliod with tbrough the fililg of
the instant motion

Fursuant to the Consent Order, Region 2 has provided Essroc with tefirpfiary

relief from the seven oontested conditions which are the subject of Essroo's petition for

Revie v. These contosted oonditions will be stayed fbr ono year, during which time

Essror' will pursue resolution of its peading Reconsideration and Appeal of the v/ater

Qualil y Certifioato ("WQC") issued by Puerto Rioo's Environmental Quality lload

("EQIt'J.

During the term of the Consent Ord,er, Essroc, as pormittee, shall be entifled to

reque{ t from Region 2 a modification ofthe 2007 permit with respect to the seven siryed

condit ions should the EQB grant all, or part of, Essroc's Reconsideration and Appeerl by

decidi rg to revise the wQC. Region 2's Evaluation of Essroc's request for modification
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will lre determined pur$uant to 40 c,F.R. g$ 122.62 zc|,d,724.5,limiting their appiicability

.to th: cause for modifioation based on a revised certificate pursuant to 40 c.F,R. $

124.i5O). Essroc resewes the rigbt to request an extension of the consent order's one.

year r,tay of fte contested conditions, and Region ? reserues the rigbt to ontertain such a

timel, r requesr if supported by a showing of good ca,rrse,

V. ruQUESTED RELIEF

Accordingly, the Parties request thar *re EAB, as it deems appropriate, dispose of

Essro:'s Petition by eitJrer ofthe following coursos ofaction: ,

1. Dismiss Essroc's Petition subject to Essroo,s ability to re-acriv:rte its
Ap,peal in the event that (1) the EQB does not act otr Essroc's
Reoonsideration and Appeal withil the one-year stay in the Consent Order
and (2) EPA reinstates the seven cont€sted pemir conditions; or,

2. Grant a one-year stay of these proceedilgs oortourrent with the onc-year
stay ,in the Consent Order, during which time the panies would subndt to
the EAB 180-day status r€pofts describing the statrx of the EQB's
Reconsidoration and Appeal and any actions of thE parties il connection
with those prooeedings or the stayed pemit conditions.

V. CONCLUSION

For the reasons spt foilh above, the Parties respectfirlly request tbat the EAB graul

whichever proposed relieflhe Board deems appropriate based on the inslant Joint lvlotion

for D!;position of Permit Appeal.
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RosS eotfirlly subqitted, this 2nd day of Septffber ,2008.



CERTIFICATE OF SNRVICE

I hen;by certiff that copies of the foregoiug JOINT MOTION FOR DISPOSITION OF
PERI/III'APP&AI in the matter of Essroo San Juan Inc. NpDES permir No_ pR0001163,
EAB Appeal No. NPDES 07-20, were served by Essroc First Class Mail on the following
perso b.s, this 2nq day of Soptember, 2008:

Coun sel ftr Region 2:
Eduado J. Gon-26{ez
u.s..lPA
290 [rrsadryay 16th p1.
New fork, NY 1000?
Gonz rlez - eduardoj @ena, qov
Tel. ,tl2-637-3223
Fax. 212-637-3202

U.S. .3nvironmental Proteotion Agoncy
Clerk of the Board
Bnvir rnmeutal Appeals Board
1341 G Street, N.W. Suits 600
Washington, D.C.20005

e.+esron@feflaw.com
Tel. 787.759.3106
Fax. 787.753.4237

Date: Septenrber 2. 2008

Counsel for Aooellant

363507
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UNITI,D STATES EI!-YIRONMENTAL PRCTTECTION AGENCY
Region 2

290 Broadway
New York, New york 10002-1966

CONSENT ORDEB.
cwA-02-200E-3162

CONSENT ORDER

The follor ring ORDER is issued pursuant to rhe authority vcsred in the Adminisrator of rhe
united sti tes Environmental hotection Agency ("EpA') by the clean water Ast, 33 u.s,c.
$1251 et seq. ('"he Acf), which authorlty has been duly deiegatsd to the Regionai Admioisuator
of Region 2, EPA, and siace fiuther re{elegated to the Director, caribbean Envirounental
Proteotion Division, Region 2, EPA.

I. SIA,TUTORYAFIDREGIJLATORYFRAMEWORK

l . se':tion 30I(a) of the cwA" 33 u.s.c. $ 1311(a), prohibits the discharge of polh:rtants by
{:' person into navigable wate$ exs€pt in compliance wi*r, amoog other things, a
M DES pemit isouqd pursuart to Sectiou 402 of the CWA, 33 U.S,C, $ 1342.-

sertion 402(a) of the cw,Au 33 u,s.c. g 1342(a) provides the Adminishator of *re EpA
("1'dministatot') with authoriry to issue a NpbE-s permit rhat authorizes the discharge
of )ollutaflts into waters oftle urited statss, provided that all discharges meet the
apl,licable requirements of Section 301 of the CWA, 33 U.S.C. $ l3l l, or suoh other
corditions as the Administrator deternines are necessary to carry out the provisions of
the CWA.

settion 402(a)(2) of the cwA, 33 u.s,c, g 1342(a)(2), provides rtrat EpA shall prescribe
c9r ditions for such permits to assue compliance with the requirements of section
401(aXl)' including conditious on data and rnformation collection, reporting, and other
such requirements as EPA deems appropriate.

Serdon 502(5) of the CWA, 33 U.S.C, g 13d2(5), defines ,!erson" to include "an
individual, corporation, pamiership [or] association.,'

Section 502(6) of the CWA, 33 U.S.C. $ 1362(6), defines..pollutanf,to iaciude, among
oth:r things, dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage

4.
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7.

1 1

sl[dge, chenical wastes, biological materials, heat, ruck, sa::d, ard iadustial, nrtunicipal,
a: rd agricultural waste discherged into water.

S :ction 502(12) of tho CWA, 33 U.S.C. {i 1362(12). defines ..discharge of a po)lutant" to
ir cludc "aay addition ofany pollutant to navigable warers from any point soruce."

S:ction 502(14) of the CWA, 33 U.S.C. g 1362(14), defines "poinr source" ro include
"rrny discBmible, con-Ened and discrete conyeyance , . . from which pollutants are or may
b t discharged,"

S:ction 502(7) of the CWA, 33 U.S.C. g 1362(7), defrnes "navigabiewarers" as "the
w atels of tbe United States, insluding fhe territorial seas."

S:ction 502(11) of the CWA,33 U.S.C. g 1362(11), defines "effluent limitation" to .
irchLde "auy restriction estab[shed by a State or flre Adminishator on quantitios, rates,
a: Ld concentrations of ohemical, physical, biological, and other constihrents rvhich are
disohargod from point sources into navigable waters . . . ."

FINDINGS

R:suondelrt

E rsroc San Juan Ino, ("Eesroc') is a company organized under the laws of the
C rrrmonwealth of Puerto Rico,

E isroc is a'!erson" within the meaning of Section 502(5) of the CWA, 33 U.S.C. $
1:r62(s).

E,isroc owns aud operates a cenrent manufaoturing faoility ("facility'') located at Km.
2ii.7 of Puedo Rico Highway #2, in Espiaosa Ward of tho Municipality of Dorado,
Pl terto Rico, 00646, where it opef,ales a cement lcilrr, produces cercrerrt and limestorre, arrd
$ pports other ancillary operations. The facility encompasses a quary area of
aI proximately 278 acres and a manufacturing area of approximately 75 agles.

Erisroc's facility's Standard lndustrial Classificatioa Codes a.re 1422 (rnineral mining and
dr essing) and 3241 (hydraulic oement).

EI;sroc's faoility has three point souroe discharges reguiated under two permits pursuant
to the CWA. Two poinr sources are rogulatod rmdor a sronn water general permit and
or.e point souce is regulated under an individual permit.

Ilte NPDES hrdividual Permit

Tlre NPDES Individual Pennit PR0O01I63 ("Individrral Pem:it") auxhorizes Essroc to
di:chargo from Outfall 001 wratewaters fiom areas ol'the facility including the vahicle

u.
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16.

17.

18.

20.

c. ean, up statioE, mobile eqripmeut repair shop, road automated sprinklers, watering
tuck, general cleaning, and storm water noff from the facility.

Tnble A-1 of the Individual Pernit contairrs efflusnt.limits and monitoriag requiredrents
ft,r Outfall 001.

C utfall 001 is a point source which discharges into arr open ditch tributary to Itonda
C reek.

T1e oper ditch dbutary to Honda Creek is a water of rhe Unitod States.

Tre lndividual ?emit beoame effective on October 1, 2001, ard expired on June 30,
2,)05 (.the2001 PerrLit ). Essroc fiIed a timely permit renewal application, therefore the
Ir.d:ividual Permit was administratively extenderl and rernairied in effeot until EPA re-
is:ued the Permit.

\PDjS Individual Permi! Re-issuaqce

E isroo filed a timely pemrit reqewal aFplication on December 29,2004.

On June 2l,2AO7, Pterlo Rico's Environ:rental Qualiby Boad ("EQB') issued a draff
I'ater Quality Cenificate (.WQC). Essroc participated in EQB's WQC public cornmeot
pl oce55.

Oa September 28, 2007 EQB issued a ftrat WQC.

Or Ootobor 22, 2007 Essroc fi1ed a Motion for Reconsideration of the final WQC with
thr EQB.

O r November 1, 200? EQB issued a Resolurion ruling that it was entertsiiing f,s5ys6'g
al :rementioned Motion for Reconsiderafou.

O r August 24, 2007, EPA Rogron 2 issued a draff N?DES perort incorporating the
EtlB's WQC, while it was pending recorrsiderafion.

E:.sroc parficipated in EPA's public couuneni process and submitted that the proposed
NIDES Permit was based upon a WQC that wae not final since it was pending
re:onsiCeration at tho EQB.

O r November 20, 200?, EFA ro-issued tho Essroc NFDES Permit ('1}le 2007 Permit")
in:orporating the EQB's WQC, which was still pendiog reconsideration at the EQB.

El'A's MDBS permit re-iss'uance becarue effeotive on Deoember 1, 200?_

Et sroc's Permit Appeal a:rd Settlemerrt Neeotiations

L! .

N A

z).

26.

27.

28.
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29.

5 t ,

30.

c rr December 14,2007, Essroc filed an Appeal before the Environ*ental Appeals Board
('EAB') of BPA's aforementioned NPDES.permit re-i6suanoe, v/hioh became effecrive
or December 1, 2007.

Itr its Appeal, Essroc argued that the 2002 permit incorrectly incorporated tha IVeC
v hich was not final since it was peniling reconsideraticn at the EeB.

Essroc petitioned the EA-E to order EPA's pemrit to be withdrawn or alternativr,.ly, that
tl'e conditions subject to recolsidaation with EQB be stayed until tbe wQC became llnal
ard the NPDES pemdt was revised accordingly.

Essroc's Petition challenges seven speci.fic conditions of the Permit, strmmarized !n the
fi rllowiae table;

itruchue Part Pennit Condigon
futfall 001 Table Fecal Cclifosrs

Total Coliforms
BOD5
Color
sulflde

Sulfate
Surfactants

rsuant to several EAEI orders granting stay of the prooeedings, the parties engaged in
'ltler:rent negotiations and reached an ageement in priaoiple.

)r€uant Io the agreement in principle between the parties, Region 2 has agreed to issue
r Administrative Order on Consent whioh will provide Essroc with relief ficr the seven
)ate6ted corditions srhich are the subject ofEssroc's PetitioD for Review in the instanr
se, uatil the issnes pertaidng to rhe Warer Qualiry Certificate whioh are pending
consideration are resolved by Prrerto Rico's Envirosneotal Quality Board.

lso pursuant to the agreement in principle between rhe parties, Essroc has agreed to
ith&aw the rnstaat ?etition for Review by timely filing with rhe EAB a motion for
smissal upon exeoution of this Consent Order,

rsed upon the facts and authorilies cired above, Essroc and EPA agee to the ordered
ovisions below.

RDERND PROVISIONS

consideration of the above Findings, and a thorough investigation ofall relevant facts,
Essroc have agreed that settlsment of this matter is in tbe pub)ic interest, and that enu-y
,nseut Order without fl[ther ]itigafion is the most appropriate meen" of resolving this

- t  J . E
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P
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B
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a
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EPA and.
of this Ct
maner;
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NOW, TI{EREFORE, prusuatt to the provisions of 9309(a) of the Aor, wirhout
adj udicat.on ofany issue of fact orlaw, and upon consent and agreement of the parties, it is
hereby atrteed, and ordered as follows:

37 . T te seven contasted conditions described in paragrapb 32, abovo, are stayed for a period
ol one year from the dato of execution of this Consent Order.

38. D rring the effective period of this Consent Order, Essroc will oomply with the conditions
ol the 2001 Permit with regards to the seven codrested conditiotrs.

39. Atl other oonditions of the 2007 Fermit ue not stayed and remain fully enforceable
ol,ligations.

40. Ii ithio five business days fiom the €xecution ofthis Codsent Order, Essroc will frle a
mction with ths EAB requesting the withdrawal of Essroc's permit appeal, withoul
prejudice to Essroc's right to request re,activarion ofthe appeal if that should prove
tr{ cessary.

Iv. E FFnCT oF SETTLEIIIEI{TEFSERVATToN oF RIGTTTS

41, Ei)A hereby reserves all ofits statutory and regulatory powus, authorities, rights, and
re medies, both legal and equitable, under the Act 61 implementiag regulations, or: undsr
other f,ederal laws, regulations, or pemir conditiors, i:rcluding, but not limited to those
ai ailable pursuant to:

a. 40 CF.R. $ 124.5, which ptovides tbat permirs may be modified at the request of any
irterested person or at the Dirootot's initiative, but onLy prusuant to 40 C.F.R. g
122.62, wtrich provides a ljst ofreasous or "oauses" for modificabion, one of which
must exist in order for the Direcor to modify rhe permit; and

b. 40 C.F.R. $ 124.53, which provides that a State will be deemed to havo wairad its
rj.ght to a water qualiry certification if t}lat right is not exercised within a rEasoBble
time, whicb, under Section 401(a) of the Act, 33 U.S-q- $ 11ai(a), is not to exceed
one year.

42. Tlris CcnsEnt Order is not a permir or a rrodification of aay permit under any federal,
st;rte, or local laws or regulations. Defendant is responsible for achieving and
m lintaining completc compliaoce with ail applicable federal, state, and loca-l laws,
re 3u1alions, and permits.

43. Ii before the expiration oftle one-year duration oftlis Conseot Order, the EQB should
gr rnt all or part of Essroc's Reconsidsation and Appr:al by decidiag to revise fte WQC
oI issuing arr Order, Essroc, as permittee, shall be entitled to request a modii-rcation of the
2( 07 Pernit under 40 C,F.R. $ 124.5, with regald to the seven contested conditioas.
E|A's evaluation of srrch request will be determined prrrsuaat to 40 C.F.R. $$ 122.62 and
114.5, limifilg 11eir applioability to tho cause for modification bessd on a revised
oe rtificate pursuant to 40 C.F.R. $ 124.55(b).
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45.

46.

GINERAL PRO1TSIONS

TI.e Respondent waives any right it may have ptusuailt to 40 C.F.R. 0 22.8 to be pqesent
dt ring discussions with or to be sorved with andto reply to any memorandum or
co mmtmication addressed to the Director or the Regional Administrator where rhe
pr rpose of such discussiono meraorandum, or commuoication is to discuss a proposed
se tlement of this mattm or to recommend that suoh official acceDr this Corrsent
AiFeement and issue the accoupanyhg Final Order,

Eich undersigoed representative of tbe pnrties to this Consent Agreement cedif,es that he
or she is fltlly authorized by the party represeoted to enter into the terms and conditioos
ol this Consent Agreement and to execute and legally bind that pafiy to it.

Erch party shall bear its own costs and attomeys' fees in connection with the action
re.iolved by this Codseat Agreement and Order.
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RESPOI{DENT ESSORC SAIIiI JUAI{, INC.:

BY: DATE;

COMPLAINANT US EPA, REGIONzT

BY: ,/-4, DATE;

D
U
F

1 ,

Sr

rribbean Environmental Protection Division
.92 Ponce De Leon Avenue
,r Juan, Puerto Rioo 00907

eneral Mauager an VP
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